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Law Enforcement:

Policing the Defective Centurion—
Decertification and Beyond

By William C. Smith” and Geoffrey P. Alpert**

Policing is perceived as a public
service career, but recently that per-
ception has come under critical scru-
tiny. Virtually every adult in the Unit-
ed States is familiar with the infamous
videotape of the Rodney King beat-
ing, where Los Angeles police offi-
cers engaged in a *‘feeding frenzy.’’"
The societal backlash against acquit-
tal of the officers involved in the
beating touched off a riot of propor-
tions that should never be repeated.
At the core of the Rodney King inci-
dent festers a question that, owing
to its complex roots, may never be
adequately answered: ‘‘How, in a
system predicated upon the maxim of
‘equal justice under law’ could such
police misconduct occur?”’

The nature, extent, and costs of
police misconduct and corruption are
difficult to determine and impossible
to justify. One commentator has ob-
served that ‘‘as long as there have
been police, there has been corrup-
tion.”’? One police historian has ob-

* % Partner, Dennis & Smith, Colum-
bia, S.C. Formerly Director, Legal Ser-
vices, South Carolina Criminal Justice
Academy, Columbia, S.C.

** Professor, College of Criminal
Justice, Research Professor, Institute of
Public Affairs, University of South Caro-
lina, Columbia, S.C.

! Alpert, Smith & Watters, ‘‘Law En-
forcement: Implications of the Rodney
King Beating, '’ 28 Criminal Law Bulletin
469, 470 (1992).

? L. Sherman (ed.), Police Corrup-
tion; A Sociological Perspective 1.
(1974),
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served that police *‘corruption is one
of the oldest and most persistent prob-
lems in American policing.””® One
of the most interesting and serious
examples of police corruption is that
of the so-called Miami River Cops, in
which twelve Florida police officers
were convicted of crimes ranging
from drug dealing to murder.*

While there have been insightful
studies of the extent and types of
police corruption,® its direct and indi-
rect costs have never been calculated.
One hidden cost of police misconduct
is its demoralizing effect on society
in general and the police community.®
This column will review the current
concerns and discuss the decertifica-

3 S, Walker, The Police in America
262 (1992).

*+ P, Eddy, H. Sabago, and S. Walden,
The Cocaine Wars 194-198, 235-237
(1988).

5 T. Barker and D. Carter (eds.), Po-
lice Deviance (1992); L. Sherman (ed.),
Note 2 supra. H. Goldstein, Police Cor-
ruption: A Perspective on its Nature and
Control, (1975); Knapp Commission,
Report of the New York City Commission
to Investigate Allegations of Police Cor-
ruption and the City's Anti-Corruption
Procedures (1972). Murphy, *‘Corrup-
tive Influences,”” in B. Garmire (ed.),
Local Government Police Management,
(1982); A. Simpson, The Literature of
Police Corruption: A Guide to Bibliogra-
phy and Theory (1977).

¢ P. Murphy and G. Kaplan, ‘‘Foster-
ing Integrity,’” at 239-271, 255-257, in
W. Geller (ed.) Local Government Police
Management (1991),
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tion process as an ultimate method of
accountability. In addition to decerti-
fication, police professionalism as a
means of control will be considered.

Control and Misconduct

Every aspect of police behavior
is subject to some type of control
mechanism’ since policing is per-
ceived as a paramilitary function.
This accounts for the belief that in a
disciplined occupational group, the
appropriate means of control is to
allow very little discretion in the vast
majority of tasks. From a clinical
standpoint, the logic may be valid.
However, reality dictates that offi-
cers must be prepared to make discre-
tionary decisions in many of their
activities and in these situations strin-
gent control mechanisms are inappro-
priate.?

The behavioral repertoire of the
average ‘‘streetcop’’ includes a com-
plex array of decisions, based on
training and experience, that resuits
in discretionary actions. Because
members of society are so diverse,
the police response to the multitude
of social problems must be equally
diverse.’ Providing police training to
address adequately all of these behav-
iors would be virtually impossible.
The mediated response to this reality
isa system in which training has come
to address the critical **worst case
scenario’” and officers are forced to
use limited, and frequently unguided,
discretion in cases involving lesser
evils. Were proper training available
for handling the routine activities of
police work, this approach would

U

" Smith and Alpert, *“Police Policy: Is
the Control Principle Out of Control?,"
Police and Security News, Sept./Oct,
1992, at 3, 5.

8 Jd. at 32.

$ M, Brown, Working the Street: Po-
lice Discretion and the Dilemmas of Re-
Jorm, 244-245 (1981).
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generate little controversy. Howev-
er, the lack of proper training, i.e.,
minimal emphasis on ethical decision
making coupled with the frequent re-
fusal by management to relinquish
tight control over virtually every as-
pect of officer behavior, may be a
significant cause of the current alle-
gations of police misconduct. '

Police misconduct, however, can
be organizational as well as individu-
al. As an individual act, misconduct
is the misuse of authority by an officer
by which the officer or another bene-
fits."" Such misconduct remains on an
individual level until it is ‘‘condoned,
supported or encouraged by the po-
lice organization,'’" If the miscon-
duct is known or should have been
known to the administrative staff and
no disciplinary action is taken, the
misconduct becomes organizational
or institutional rather than individual.
The key question in claims of organi-
zational misconduct is whether the
police agency took appropriate steps
to control the actions of its individual
officers once put on notice of their
misconduct. Thus, the issue of con-
trol becomes critical in balancing of-
ficer and agency response to public
need in an effort to maintain trust and
confidence in the police.

Certainly, trust and confidence in
the police is based on their interaction
with citizens and the service and
crimefighting functions that they per-
form."” When the police lose sight
of their public service obligation, as
they did during the beating of Rodney

8 S, Walker, The Police in Aerica
269-270 (1992),

' G. Alpert and R, Dunham, Policing
Urban America at 103-119 (1992).

21d. at 107,

¥ G. Alpert and R. Dunham, ‘‘Polic-
ing Multi-Ethnic Neighborhoods: The
Miami Study and Findings for Law En-
forcement in the United States 119-127
(1988).
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King, and in the incidents involving
the Miami River Cops, there must be
an accounting for the aberrance from
their social contract to serve and pro-
tect." Judicially, the accounting can
range from findings of financial lia-
bility to criminal imprisonment. At
the departmental level, firing or a
lesser disciplinary sanction such as
suspension may occur for individual
officers. From a licensure perspec-
tive, however, decertification may be
the only appropriate remedy where
the individual officer’s ability to po-
lice has become terminally compro-
mised. "

The regulation of police miscon-
duct has traditionally relied on the
localities.'s That is, once the individ-
uval officer becomes certified by the
state regulatory agency, local agen-
cies are free to hire, fire, or discipline
an officer without oversight or state
intervention. Because initial attempts
to manage misconduct were limited
to such internal control mechanisms,
discipline frequently was subjec-
tively imposed, with widely disparate
punishments.'” In many cases, this
resulted in inconsequential disciplin-
ary action taken against officers who
had engaged in serious misconduct. '®

Similary, officers who committed
serious offenses might be fired but
find work subsequently in an agency
that was unaware of the misconduct
or simply indifferent to it.'* Because

M See notes 1 and 4 supra.

15 Alpert, Smith and Watters, note 1
supra, at 475-478.

16 Goldman and Puro, ‘‘Decertifica-
tion of Police: An Alternative to Tradi-
tional Remedies for Police Misconduct,”’
15 Hastings Const. L. Q. 60 (1987),

17 United States Civil Rights Commis-
sion, Who’s Guarding the Guardians
128-149 (1981).

8 R, Goldman and S, Puro, note 16
supra, at 60-65,

% Greenberg and Kaluhiokalani, ‘‘Po-
licing Ourselves: The Decertification
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of such discrepancies in treatment,
many states have enacted statutory
or regulatory prerequisites for police
service. In every state and the federal
government, police officers must be
licensed or certified.”® Once an indi-
vidual has earned the license and
maintains it, he may continue in a
career of law enforcement moving
from one department to another, It is
the license or certification that per-
mits the individual to practice law
enforcement in a particular jurisdic-
tion. Unless the police officer’s certi-
fication or license is withdrawn, the
authority to exercise law enforcement
powers continues. Other professions
also regulate their members by grant-
ing and revoking licenses.*' For ex-
ample, an attorney or a medical doc-
tor found guilty of immoral or illegal

Process in Florida'’, 10 J, of Police Sci-
ence and Admin, 473, 474 (1982).

® For example, in the state of South
Carolina, Section 23-23-40 of the Code
of Laws reads, in pertinent part:

No law enforcement officer em-
ployed or appointed on or after
July 1, 1989, by any public law
enforcement agency in this state is
authorized to enforce the laws or
ordinances of this state or any po-
litical subdivision thereof unless
he has been certified as qualified
by the [Law Enforcement Training
Council], except that any public
law enforcement agency in this
State may appoint or employ as a
law enforcement officer, a person
who is not certified if, within one
year after the date of employment
or appointment, the person secures
certification from the council.

2 For example, members of the legal
and medical professions are closely regu-
lated by professional licensure and are
subject to censure and discipline for in-
fractions of their regulatory guidelines,
As an example, see ABA, Model Rules
of Professional Conduct, American Bar
Association (1992), governing the legal
profession,
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behavior may be professionally sanc-
tioned.* As the practice of law en-
forcement entails the exercise of a
significant number of critical func-
tions, it is surprising that all states do
not currently have mechanisms for
decertifying officers who engage in
serious police misconduct.?

Many states have a statutory or
regulatory mandate that police offi-
cers cannot continue employment
after being convicted of a felony or
other such serious offense as one in-
volving moral turpitude.®* Addition-
ally, some states have civil service
systems with established continuing
eligibility criteria for police.”® How-
ever, these regulations affect only the
most serious offenders and do not
require that any action be taken
against those who have violated the
public trust in a less than criminal
fashion. Thus, serious police miscon-
duct within the penumbra of specific
statutory or regulatory prohibitions
may go unchecked unless account-
ability can be established for all po-
lice misconduct.

The need is clear: The state agency
that certifies police officers must
have the authority to remove the li-
cense to police where the licensee has
proven unworthy. Like other profes-
sional groups, the police must keep

2 For example, an attorney can be
disbarred for acts that tend to bring the
legal profession into disrepute or that
involve dishonesty or moral turpitude.
See the Model Code of Professional Con-
duct, n.21 supra, Rule 8.4: Misconduct.

2 Puro and Goldman, ‘‘Police Decer-
tification: A Remedy for Police Miscon-
duct?'’ in 5 R. Homant and D. Kennedy
(eds.), Police and Law Enforcement 118
(1988), who report that nineteen states
had no authority to decertify police offi-
cers. Since the time of their report, at
least Michigan and South Carolina have
implemented decertification procedures.

*Id, at 116,
& Id, at 122.
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their own house in order.?® Central to
the implementation of any decertifi-
cation procedure, however, is the
need to define misconduct that would
warrant what has been referred to as
occupational capital punishment.?’

Defining the Problem

Criminal acts committed by police
officers are the most repugnant type
of misconduct. Violations of the law
committed by those sworn to uphold
it shock the conscience of the commu-
nity. Federal civil rights violations
are often criminal as well as civil in
nature.” In these instances of miscon-
duct, police executives have little dif-
ficulty deciding to discipline police
officers for errant behavior. But what
of allegations of impropriety that fail
to rise to the level of criminaltity? In
these areas, administrators are with-
out concrete guidance and are forced
to walk a thin line, balancing between
the obligation to serve the public with
integrity and the need to maintain fair
but firm treatment of officers without
destroying morale. Even the most
conscientious efforts at discipline at
this level will vary significantly from
department to department due to the
lack of standardized guidance as to
the seriousness of specific miscon-
duct. A difficult first qaestion then

becomes, ‘‘What constitutes police

% Savino and Brunung, ‘‘Decertifica-
tion Strategies and Tactics: Management
and Union Perspectives,” 43 Lab, L. I.
210-210 (1992).

7 Johnson and Smith, **Blue Suits in
Glass Houses: Can We Regulate Police
Misconduct?”” 2 S.C. Forum 6-11,
{Summer 1992) at 8.

* Title 18 of the United States Code,
Sections 241 and 242, specifically pro-
vide criminal sanctions for those persons
who, under color of state law, conspire
to violate federally secured rights of any
citizen or actually violate federally se-
cured rights of any inhabitant of the Unit-
ed States.
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misconduct for which officers should
be decertified?”’

Unlike many other ‘‘regulated’’
occupational fields, the police are not
subject to uniform ethical principles
or national standards. This results
in regionalized and disparate judicial
determinations of what precisely con-
stitutes nnacceptable conduct for the
guardians of law and order. Such
a balkanized approach explains the
varying degrees of protection given
to officers by different courts in 0s-
tensibly similar factual settings.” The
lack of nationally binding ethical
standards imposes an immense bur-
den on the identification of behavior
for which decertification is necessary
or appropriate. Officers must be put
on notice of expected behavior and
given some degree of concrete guid-
ance in its particulars or the process
of insuring citizen rights will become
mired in speculation.

While fundamental constitutional
principles may preclude creation of
an enforceable code of conduct at the
federal level, altruistic principles of
public service and economic con-
cerns of risk and liability manage-
ment should force every state to admit
that deficient police officers must be
subject to disciplinary action and deli-
censure if public trust is to be main-
tained. This conceptual aspect of de-
certification, however, is more easily
explained than are its contours and
limits defined,

As a practical matter, decertifiable
misconduct is difficult to define. Fre-
quently, the underlying behavior is
linked by definition to the punishment
or discipline meted out for it. It has
been noted that the remedies for po-
lice misconduct take many forms,

» For a useful discussion of the wide
disparity in assessment of punitive dam-
ages against individual officers for their
acts of misconduct see cases cited in I,
Silver, Police Civil Liability 10-17-10-
20 (2d ed, 1992),
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most notably, from a criminal law
standpoint, the aé)plication of the ex-
clusionary rule.* An alternative rem-
edy, the removal of the repeatedly
deficient officer from the practice of
law enforcement, has also been pro-
posed.* Similarly, in an analysis of
police misconduct in the Detroit Po-
lice Department, one author noted
that:

The police have developed an
amazing resiliency against pres-
sures to control their own abusive
behavior. It seems that police will
not alter conduct without outside
compulsion; nor is altered conduct
guaranteed even when outside
compulsion is present.*

These authors have recognized a
principle critical to definition: mis-
conduct is that which warrants some
sanction as a remedy for its occur-
rence. The seriousness of the sanc-
tion, or outside compulsion, is the
proper domain of inquiry for discus-
sions involving decertification, Cer-
tainly, inquiry must be made into the
relationship of an officer’s offensive
conduct to the ability to provide po-
lice service. Where the behavior in-
volves critical aspects of police duty
and seriously compromises the offi-
cer’s ability to provide protection to
the public, decertification must be the
appropriate sanction. To define the
parameters of decertifiable conduct,
however, requires analysis of those
police functions that must be deemed
critical and core to the providing of
public service.

¥ Goldman and Puro, note 16 supra,
at 47-49,

3 Id at 63-65.

3 Littlejohn, **Civil Liability and the
Police Officer: The Need for New Deter-
rents to Police Misconduct'’, 58 U, Det,,
Journ. of Urban Law, 365, 366 (1981)
(citations omitted).



CRIMINAL LAW BULLETIN

Core and Critical Functions

Certain behaviors may be said to
be core functions of police work, i.e.,
fundamental to the performance of
the police missicn. On the one hand,
core behaviors involve those activi-
ties, such as execoting legal rrocess,
conducting traffic stops, and a host
of others, that are the daily tasks
of police work, On the other hand,
critical functions are a small subset
of core behaviors that have as their
likely consequence great bodily inju-
ry or death if performed improperly.
These would include such behaviors
as discharge of a weapon or emergen-
cy response driving, including vehic-
ular pursuit, One may conclude, from
an analysis of the police mandate to
serve the public, that decertification
may be an appropriate remedy where
willfull or wanton misfeasance in a
critical function area is found after a
full investigation is conducted.
Where such misfeasance has oc-
curred in a core function, the remedy
should typically be less drastic, un-
less repeated or multiple occurrences
are involved. This proposal is prem-~
ised upon officers having been pro-
vided proper training in the delivery
of police services in core and critical
function areas. Typically, decertifi-
cation would be inappropriate for
misfeasance premised upon inadver-
tent or negligent behaviors that fall

% Black's Law Dictionary (Sth ed,
1979) defines **misfeasance’” as *‘[t]he
improper performance of some act which
amanmay lawfully do’* at 902. A “*will-
ful'* act is ‘‘one done intentionally,
knowingly and purposely, without justifi-
able excuse’” and **done with evil intent,
or with a bad motive or purpose, with
indifference’ to the natural conse-
quences’ at 1434, **Wanton’’ conduct,
according to the same source, is that
*characterized by extreme recklessness
or foolhardiness [and] disregardful of the
rights or safety of others or conse-
quences, at 1418-1419,*
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short of wanton or intentional con-
duct,

The importance of core behaviors
can best be understood by evaluating
a police department’s frequency of
critical public contacts. Exhibit [ has
been designed for risk management
of police activities™ and its author
noted that the high-frequency, low-
exposure functions can be discharged
with minimal guidance and a strong
system of shared values. The high-
exposure activities, including the use
of both lethal and nonlethal force and
many other serious actions, including
searches, seizures, and other activi-
ties significantly affecting the liberty
interests of citizens, require explicit
policies, training, and overall guid-
ance, In this last respect, this classifi-
cation would include all critical func-
tions and many core functions, Of
course, there exists a policy continu-
um along which the need for control
increases proportionately with re-
spect to the criticality of the police
function.®® While this continuum is
addressed specifically to policy is-
sues, it serves to identify those activi-
ties that are closely tied to the poten-
tial for serious injury or death, i.e.,
critical functions, Of necessity, the
class of core behaviors must be
broader than the class of critical func-
tions. While the policy continuum
identifies critical functions that must
be tightly controlled becanse of the
potential for serious injury or death,
there also exists a body, or core, of
police functjons that are essential to

D, LaBrec, ‘‘Risk Management;
Preventive Law Practice and Practical
Risk Management Methods for the
1980s,’” paper presented to the Annual
Meeting of the National Institute of Mu-
nicipal Law Officers, Miami, Fla.
(1982),

» G. Alpert and W. Smith, “*Devel-
oping Police Policy: Evaluating the Con-
trol Principle,’” 12 American Journal of
Police (1993) (forthcoming).
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public safety but that will not likely
result in serious injury or death if
improperly performed. These core
and critical functions, once identi-
fied, should be the focus of a defini-
tion of decertifiable misconduct.

Therefore, to define decertifiable
police misconduct one must isolate
core and critical behaviors that have
an impact upon significant rights of
citizens, i.e., those guaranteed by
the Bill of Rights and the Fourteenth
Amendment and those created by
state statutory and constitutional
guarantees. An identification of ac-
tionable police conduct under such
federal civil rights statutes as the 1871
Civil Rights Act would be the first
step in this process.* Once this identi-
fication process has been completed,
the second step is to establish qualita-
tive guidelines for officers so that
notice of permissible behavioral pa-
rameters is provided. Finally, notice
must be given of possible punishment
for transgressions, Linked to this last
step is provision for due process pro-
tection for officers who.are targets of
misconduct allegations. Clarification
of the impact of criminal indict-
ment or information based upon core
or critical functions must also be
made.

Ultimately, the abijlity to decertify
will serve both police and citizen in-
terests by providing service with in-
tegrity. Additionally, elimination of
officers who are no longer worthy of
the public trust will reduce agency
liability exposure. This threat of civil
judgment may provide the final com-

% Codified at Title 42, U.S.C.
§ 1983, Such conduct would include
wrongful arrests and detentions, mali-
cious or retaliatory prosecutions, inci-
dents involving use of excessive force
and illegal searches and seizures to list

a few. For a comprehensive review of -

actionable police misconduct, see Police
Misconduct, Law and Litigation, M.
Avery and D. Rudovsky, 2d ed. (1992).
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pulsion to alter or prevent abusive
police behavior or prevent it."

Police Civil Liability for Misconduct

The 1989 U.S. Supreme Court d-
cision in City of Canton v. Harris*®
marked the beginning of an era of
increased scrutiny of police training
and operations. The case should be
viewed as a harbinger of increased
accountability for police conduct. A
number of courts, both federal and
state, have taken the City of Canton
benchmark of ‘‘deliberate indiffer-
ence’’ and applied it to a variegy of
incidents of police misconduct.” In
Davis v. Mason County,” for exam-

3 Littlejohn, note 32 supra, at 365.

%109 S. Ct. 1197 (1989). City of
Canton is frequently cited as holding that
inadequacy of police training may serve
as the basis for municipal liability under
Title42, U.S.C, § 1983 where the failure
to train amounts to “*deliberate indiffer-
ence’’ to the rights of citizens with whom
the police will likely have contact. The
significance of the ‘‘deliberate indiffer-
ence’’ standard is highlighted in footnote
10 of the case which posits that some
police activities are so critical in terms of
their potential for injury, if improperly
discharged, that failure to provide train-
ing in their particulars is classifiable as
deliberately indifferent. 109 S. Ct. at
1205 n.10.

¥ G. Alpert, **Law Enforcement: City
of Canton v. Harris and the Deliberate
Indifference Standard,”” 25 Crim. L. B.
466~-472 (1989).

%927 F.2d 1473 (9th Cir, 1991).
Davis involved four *‘incidents’’ in
which Mason County, Washington, dep-
uties engaged in a variety of arrest and
detention tactics clearly disproportionate
to the circumstances in which they were
used, In holding Mason County and its
sheriff liable under 42 U.S.C. § 1983,
the Court of Appeals for the Ninth Circuit
held that the county’s failure to train its
deputies on the constitutional limits of
the use of force constituted ‘‘deliberate
indifference’’ under City of Canton v.
Harris, supra note 38 and that the sheriff
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ple, the Ninth Circuit Court of Ap-
peals recognized that the training af-
forded sheriff’s deputies in the
constitutional limits of the use of non-
lethal force was so deficient as to
amount to ‘‘deliberate indifference”’
to citizens’ rights. The facts in the
four Davis *‘incidents’’ provide sad
commentary on the impact of defi-
cient police training on the citizens
the officers purportedly were re-
quired to “*protect and serve.”’

City of Canton is of critical impor-
tance to police administrators and
municipal risk managers, but it has
brought no surprises to an occupa-
tional group already accustomed to
repeated allegations of improper con-
auct. That case represents only part
of the current concern over police
misconduct, but it makes abundantly
clear that where officer behavior can
be seen as evidencing the policy, cus-
tom, or practice of the employing
municipality and has resulted in con-
stitutional injury to a plaintiff, munic-
ipal liability is virtually certain to
follow.* Stated another way, failure
to correct individual misconduct may
result in a finding of organizational
misconduct or corruption,

Twenty years ago, the National
Advisory Commission on Criminal
Justice Standards and Goals reported
that when the most visible govern-
ment agents, the police, flaunt the
laws they are sworn to uphold, this
has a significant demoralizing effect
on members of the community. The
Commission explained

As long as official corruption ex-
ists, the war against crime will be
perceived by many as a war of the
powerful against the powerless;
‘law and order’ will be just a hypo-
critical rallying cry and ‘equal jus-

was a ‘‘policymaker” for purposes of
municipal liability,

# R. Del Carmen, Civil Liabilities in
American Policing 45 (1991).
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tice under law’ will be an empty
phrase.®

Today, in 1993, the Commission’s
observations have a frighteningly
contemporary ring in the realm of
police misconduct studies and the
problem is no closer to resolution
than when the words were first
written,

If, after City of Canton v. Harris,*
departments have been placed on no-
tice to identify so-called critical func-
tion areas for their officers and to
provide appropriate training, why is
there such a proliferation of ‘‘inade-
quate training’’ claims? If agencies
have been put on notice that un-
checked patterns of unconstitutional
practices by their officers will likely
result in a finding of deliberate indif-
ference, why are claims of unconsti-
tutional ‘‘custom’ or ‘‘practice’’
rampant in civil rights litigation? An
initial explanation might be that de-
partments fail to understand the rami-
fications of deliberately indifferent
training or discipline, A more consid-
ered response would probably reveal
a lack of awareness of what steps may
be taken to remove the bad actors
who perpetuate patterns of defective
policing. Many departments are with-
out the means to rid the system of
the renegade centurions who migrate
from one department to another,
There is also a tendency to protect
fellow officers, even though such a
practice undermines the police mis-
sion of public service and runs afoul
of the City of Canton mandate.

It may at first appear that the rela-
tionship of City of Canton to police
misconduct and decertification issues
is tangential, However, it should be-
come clear, under the now *‘famous’’

# The National Advisory Commis-
sion on Criminal Justice Standards and
Goals, Report on Police at 207 (1973).

+ City of Canton v, Harris, 109 S, Ct.
1197 (1988).
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footnote 10,* that departments that
continue to employ officers who, as
a practice, violate the constitutional
rights of citizens are at tremendous
risk of liability. By raising the issue of
*“foreseeability”’ of police behavior,
City of Canton has invited depart-
ments to look at core and critical
police functions that policymakers
ought to know will impact citizens’
rights. Certainly, the case sends out
a strong message to manage officer
behavior effectively by executive lev-
el guidance on the issue of depart-
mental and societal expectations, and
the imposition of a comprehensive
system of discipline.

To eliminate the many regional-
ized approaches to police discipline,
there must be a consistent approach
to problems of decertifiable miscon-
duct. Because of the need for such a
standardized approach to retain pub-
lic trust and confidence, solutions to
the misconduct must come from a
centralized state regulatory bedy, in-
dependent of regional or local varia-
tion. The process itself must provide
a balance among the rights of offi-
cers, agencies, and citizens,

# Footnote 10 states:

For example, ¢ity policymakers know
to a moral certainty that their police
officers will be required to arrest flee-
ing felons, The city has armed its
officers with firearms, in part to allow
them to accomplish this task, Thus,
the need to train officers in the consti-
tutional limitations on the use of dead-
ly force . . . can be said to be ‘so
obvious' that failure to do so could
properly be characterized as ‘deliber-
ate indifference’ to constitutional
rights.

It could also be that the police, in
exercising their discretion, so often
violate constitutional rights that the
need for further training must have
been plainly obvious to the city poli-
cymakers who, nevertheless, are ‘de-
liberately indifferent’ to the need, 109
S. Ct, at 1205 n. 10,
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Mechanics of Decertification: A
Generic Model

The first step in a decertification
process is the identification of decer-
tifiable misconduct. In an effort to
address this definitional issue from a
regulatory standpoint in South Caro-
lina, two authors proposed that any
definition of misconduct ‘‘must be
constructed keeping in mind effec-
tiveness, enforceability, and legal
defensibility,"’ taking into consider-
ation the broad range of behaviors
involved in law enforcement opera-
tions,**

Once these definitional concerns
have been resolved, fundamental
fairness and due process issues must
be addressed.” Since accountability
for misconduct is a part of law en-
forcement’s **social contract’**” with
the public, citizen complaints must
be solicited and investigated as effi-
ciently as those internally generated.
In our system of justice, officers ac-
cused of misconduct are entitled to a
presumption of innocence. In order
to comply with Administrative Proce-
dures Acts® in most jurisdictions, it

5 Johnson and Smith, supra note 27,
at 10,

. A number of state and federal pro-
tections may be available to officers un-
der statute for their ostensibly job-related
behaviors. Among these are state **whis-
tleblower’” statutes (i.e., S.C. Code of
Laws as amended 58-27-20 (1976), Act
H.354 effective March 19, 1988), the
Americans with Disabilities Act, Pub. L.
No. 101-336, 104 Stat. 327 (July 26,
1990), the Civil Rights Act of 1991, Pub,
L. No. 102-166, 105 Stat, 1071, (Nov,
21, 1991), and others.

4 H, Cohen and M. Feldberg, Power
and Restraint: The Moral Dimension of
Police Work 112 (1991).

% These acts typically prescribe the
administrative recourse available to an
individual affected by governmental ac-
tion. Under the vast majority of such
statutes, exhaustion of the administrative
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is suggested that officers be guaran-
teed a hearing before an administra-
tive law judge or hearing officer in
cases of contested allegations made
in support of decertification. The out-
come of the hearing must, additional-
ly, be appealable to a court of compe-
tent jurisdiction if the findings at the
initial hearing are contested.*

Once findings of misconduct are
entered and finalized, appropriate
sanctions must be considered. While
some statutory and regulatory
schemes allow for no sanctions other
than decertification where a finding
of misconduct is substantiated,* an-
other approach is preferable. Sanc-
tions must be commensurate with the
seriousness of the behavio~. While it
may be a foregone conclusion that
willful misfeasance in performance
of a critical function, such as dis-
charge of a firearm at a fleeing misde-
meanant, may warrant decertifica-
tion, it does not logically follow that
there should be no lesser punishment
where the misconduct is considerably
less severe. Finally, departmental
discipline may be sufficient under a
scheme allowing for lesser sanctions.

This much is clear: Every instance
of misbehavior by an officer should
not be considered ‘‘misconduct.”
Similarly, this proposal does not sug-
gest that every instance of substantiat-
ed misconduct should warrant decer-
tification. Every instance of
substantiated misconduct, under any
definition, however, should be re-
ported for recordkeeping purposes,

process is required before the filing of a
lawsuit is permitted,

# For example, South Carolina's pro-
visions are found generally at Code Sec-
tions 1-23-310~1-23-400, which allow
judicial review of an administrative de-
termination only after exhaustion of ad-
ministrative remedies.

% See South Carolina’s Regulations of
the Law Enforcement Training Council
at R. 38-300 et, seq, (effective 1991),

so that the state regulatory body is
able to monitor patterns of individual
officer misconduct. It is suggested
that the issue of such appropriate less-
er sanctions as temporary suspension
of certification should be addressed
under every state statutory or regula-
tory scheme,

Relationship to Departmental
Discipline

The concept of decertification is
analogous to occupational capital
punishment, Once decertified, the of-
ficer loses the license to engage in a
career in law enforcement. In many
states, there is no procedure for rein-
statement, even where a pardon may
be granted for criminal conduct un-
derlying the decision to decertify or
where the officer has been rehabilitat-
ed with regard to underlying miscon-
duct,* In situations involving wrong-
doing that does not meet the definition
of “*misconduct’’ appropriate for de-
certification or lesser sanction, de-
partmental discipline may be the sole
means of accountability for officer
misfeasance. Initiation of proceed-
ings to decertify a deficient officer
must riot bar departmental disciplin-
ary action. Departmental sanctions
will in most cases be imposed long
before the outcome of the decertifica-
tion proceeding is finalized. Like-
wise, a department’s decision to ter-
minate an officer’s employment
cannot render moot the ultimate deci-
sion to decertify. Officers terminated

3 The issue of **irreversible’’ decerti-
fication is one over which police adminis-
trators are frequently at odds. Much of
the debate is contingent upon the partico-
lar state statute or regulation involved, In
some states, for example, decertification
is terminal in that no reinstatement provi-
sion exists. See South Carolina's Regula-
tions of the Law Enforcement Training

" Councit at 38. South Carolina Regula-
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tions serve as an example of this ap-
proach.
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for misconduct from one agency have
frequently been accepted by sister
agencies, with and without knowl-
edge of the prior termination for mis-
conduct. However, a decertified offi-
cer is not so marketable, Effectively,
the decertification issue is one of mor-
al and ethical fitness. While inepti-
tude may warrant sanction according
to the terms of a department’s disci-
plinary plan, it is unlikely that inept
conduct would rise to the level of
wanton or willful misfeasance war-
ranting decertification.

Beyond Decertification

Certainly, the entire process of de-
fining misconduct would be facilitat-
ed were all officers to operate under
a uniform set of ethical principles.
Thus, a logical first step is an en-
hanced effort to educate officers in
ethical and moral decisionmaking.%

52 Green, Alpert and Styles, “‘Values
of Culture in Two American Police De-
partments: Lessons From King Arthur,”’

There is a dire need for national con-
sensus on the ethical and moral pa-
rameters of police conduct. This con-
cern is magnified when one considers
that even where police misconduct is
regulated by the state, sanctions may
differ drastically for identical behav-
iors and there is no nationalized data-
base for tracking decertified officers.
Creation of a nationally accepted
Code of Police Professional Respon-
sibility would be a major step in guar-
anteeing equal treatment under law
and in professionalizing the police.
There must be a process of believing
and accepting departmental policy,
which itself must be premised upon
service to the public with integrity,*

The hallmark of a profession is its
ability to regulate itself internally by
sanctioning members and tracking
their continuing eligibility to practice
professionally. Until the police keep
their own house in an accountable
fashion, true professionalism will re-
main an elusive goal.

8 J, Contem. Crim. Just. 184-186 * Alpert and Smith, note 35 supra, at
(1992), 8.
Exhibit 1
Categories of Risk
Frequency
High Low
High High Frequency Low Frequency
High Exposure High Exposure
Exposure
Low High Frequency Low Frequency
Low Exposure Low Exposure
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